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MTS Systems Corporation 
 

END USER SOFTWARE LICENSE AND SERVICES AGREEMENT 

 

MTS ECHO 
 

PLEASE READ THIS END USER SOFTWARE LICENSE AND SERVICES AGREEMENT 

TERMS AND CONDITIONS (“TERMS OF USE”) CAREFULLY BEFORE USING THE MTS 

SOFTWARE. BY USING THE MTS SOFTWARE, THE CUSTOMER (“YOU”) ARE 

AGREEING TO BE BOUND BY THESE TERMS OF USE. IF YOU DO NOT AGREE TO 

THESE TERMS OF USE, DO NOT USE THE SOFTWARE. FOR MTS SOFTWARE INCLUDED 

WITH YOUR PURCHASE OF HARDWARE, YOU MUST RETURN THE ENTIRE 

HARDWARE/SOFTWARE PACKAGE IN ORDER TO OBTAIN A REFUND. 

 

1.  Overview.  This ECHO software (“Software”) enables communication with a website (“Site”) 

maintained under the authority of MTS Systems Corporation (“MTS”). With the Software and the 

machines or software providing the Site, you will be able to use the ECHO services of the Site and/or 

provide data to and/or obtain data from the Site. Use of the Software, machines or software associated 

with the Site is being conditionally granted to you by MTS subject to the following Terms of Use. These 

Terms of Use set forth the terms and conditions of your use of the Site, the Software and the services 

found at the Site.  Your use of the Site or the Software signifies that you have read, understand, 

acknowledge and agree to be bound by these Terms of Use. 

 

2.  Definitions.  The terms “you,” “your,” or “customer” shall refer to any individual or entity who 

accepts these Terms of Use by using the Software, the Site, any machines or software associated with the 

Site or the services found at the Site.  Nothing in these Terms of Use shall be deemed to confer any third-

party rights or benefits.  If you do not agree to be bound by these Terms of Use, do not use (or continue to 

use) the Software, or the Site, or the machines or software associated with the Site or the services found at 

the Site. 

 

3.  Eligibility; Authority.  The Site and the machines or software associated with the Site and the 

services found at the Site are available only to users who can form legally binding contracts under 

applicable law.  By using the Site or the services found at the Site, you represent and warrant that you are 

able to form legally binding contracts under applicable law.  If you are acquiring the Software for any 

reason on behalf of a corporate or other entity, you are agreeing to these Terms of Use on behalf of the 

corporate or other entity, and you represent and warrant that you have the legal authority to bind such 

corporate or other entity to these Terms of Use, in which case the terms “you,” “your,” or “customer” 

shall refer to such corporate of other entity.   If these Terms of Use are being displayed to you by a 

computer, and there exists a written agreement between you and MTS having these Terms of Use for the 

license of the Software, the Terms of Use in that agreement will control to the extent there exists any 

conflict. If no other written agreement exists between you and MTS for the license of the Software, then 

these Terms of Use control. 

 

4.  General Rules of Conduct.  You acknowledge and agree that you will not impersonate another user 

or any other person or entity, without their express prior written consent.  You further acknowledge and 
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agree that you will not use the Site or the services found at the Site in a manner (as determined by MTS in 

its sole and absolute discretion) that is illegal or promotes or encourages illegal activity; interferes with 

the operation of the Site, the machines or software associated with the Site, or the services found at the 

Site; contains or installs any viruses, worms, bugs, Trojan horses, or other code, files or programs 

designed to, or capable of, disrupting, damaging or limiting the functionality of any software or hardware; 

copies, or is capable of copying, any software at the Site or the data of any other person or entity using the 

Site.  You also acknowledge and agree that you will not access any machine or software content of the 

Site through any technology or means other than through the Site itself, or as MTS may designate.   

 

5.  Transfer of Data Abroad.  If you are visiting the Site from a country other than the country in which 

the servers of the Site are located, your communications with the Site may result in the transfer of 

information (including your account information) across international boundaries.  By visiting the Site 

and communicating electronically with the Site, you consent to such transfers. 

 

6.  License Grant. The Software and related documentation is licensed to you to use a copy of the same 

under these Terms of Use. MTS hereby grants, on receipt of consideration, and you, as licensee, by 

issuing consideration, hereby accept, a non-exclusive, non-transferable license (“License”) to use the 

Software, and any subsequent updates thereof, solely under these Terms of Use. 

 

7.  Term. This License shall be effective from the date of activation of the Software by MTS, and shall 

remain in effect until and unless revoked or suspended by MTS for failure to pay or violation of these 

Terms of Use.  Annual subscription to this software service shall renew automatically unless MTS is 

notified in writing 60 days prior to the annual renewal date. 

 

8.  Intellectual Property. All title, all rights, all intellectual property in and pertaining to the Software 

(including, but not limited to any images, photographs, animation, video, audio, music, text, and applets) 

incorporated into the Software, the accompanying printed materials and any copies of the Software are 

owned by MTS or its subsidiaries. The Software is protected by copyright laws, trademark laws and 

international treaty provisions. You shall treat the Software like any other copyrighted product for 

archival purposes. You may not remove, modify or alter any MTS copyright or trademark notice from any 

part of the Software, including but not limited to any such notices contained in the physical or electronic 

media or documentation, in the MTS “about” boxes, in any of the runtime resources and in any Web-

presence or Web-enabled notices, code or other embodiments originally contained in or created by the 

Software. Unauthorized use or copying of the Software, including Software that has been modified, 

merged, or included with other software, is expressly forbidden. All copies that you are permitted to make 

pursuant to these Terms of Use must contain the same copyright and other proprietary notices that appear 

on or in the Software and related documentation.  MTS’ intellectual property and proprietary rights 

include any skills, know-how, modifications or other enhancements developed or acquired in the course 

of configuring, providing, or managing the Site, the machines or software associated with the Site and the 

services found at the Site. 

 

9.  Dual-Media Software. You may receive the Software in more than one medium. The Software 

contained on any additional media, however, shall nonetheless be subject to the restrictions and 

limitations set forth in these Terms of Use, regardless of the type or size of the medium you receive. You 

may use only that one medium that is appropriate for your single computer. 

 

10.  Confidential Information. The Software may embody confidential information of MTS or a third 

party owner. The Software is confidential information of MTS and you shall use the same degree of 

caution and care in protecting the confidential information as you would your own confidential 

information but with no less than a reasonable standard of care. 
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11.  Use Limitations of Test Machine Software. The Software may comprise software for providing 

data related to a test specimen (“Test Machine Software”). You shall use the Test Machine Software, and 

any part thereof, only on the equipment designed to make use of such Test Machine Software 

(“Equipment”) and will copy the Test Machine Software in whole or in part (with the proper inclusion of 

MTS’ copyright notice and any of MTS’ proprietary notices) only for use on the designated Equipment, 

and not for publication. You may make one (1) copy of the Test Machine Software to maintain as a 

replacement copy if the original copy fails or becomes unusable. Transfer of licensed Test Machine 

Software and programs, excluding computer databases, is specifically forbidden on any computer network 

other than to the designated Equipment. If a malfunction occurs causing the Test Machine Software to 

become inoperable on the designated Equipment, the Test Machine Software (or copy thereof) may be 

used on other Equipment on a temporary basis during such malfunction if MTS is notified in writing. If 

the Test Machine Software fails or becomes unusable, you shall promptly return the failed or unusable 

Test Machine Software to MTS for replacement. You will not make copies of the Test Machine Software 

for simultaneous multiple use without express, written approval from MTS. You shall notify MTS 

immediately in the event of any unauthorized use, copying, or disclosure of the Test Machine Software or 

any confidential information to any third party, and further agree to take such reasonable action as may be 

necessary to prevent any further use, copying, or disclosure of such Test Machine Software product or 

confidential information. Upon your request, MTS shall provide a replacement copy of the related 

documentation for the Test Machine Software for a reasonable fee if it is lost or destroyed. 

 

12.  Additional Reservation of Rights. MTS expressly reserves the right to deny, cancel, terminate, 

suspend, lock, or modify access to (or control of) the Site, the machines or software associated with the 

Site, and the services found at the Site for any reason, as determined by MTS in its sole and absolute 

discretion. MTS expressly reserves the right to review every user subscription for excessive space and 

bandwidth utilization, and to terminate or apply additional fees to those users that exceed allowed levels 

as determined by MTS. MTS has the sole and absolute discretion to determine the network services 

required to access the Site, the machines or software associated with the Site, and the services found at the 

Site. 

 

13.  Remedies. You acknowledge that, in the event of a breach of your obligations hereunder relating to 

confidential information, MTS may be entitled to equitable relief to protect its interests therein, including 

but not limited to, temporary and permanent injunctive relief, as well as any other remedies to which it 

may be entitled, at law or in equity. You hereby acknowledge that remedies other than equitable relief are 

inadequate to fully protect MTS’ rights to the Software and confidential information. Unless otherwise 

stated herein, the rights and remedies of either party set forth in this Agreement are not exclusive and are 

in addition to any other rights and remedies provided by law. 

 

14.  Transfer. Absent a written agreement signed by MTS, under no circumstances may you distribute, 

transfer, rent, sell, offer to sell, lend, lease, sublease, assign, in whole or in part, any of your rights or 

obligations under these Terms of Use or any portion of the Software to a third party, whether by 

assignment, merger, transfer of assets, sale of stock, operation of law or otherwise, and any attempt to do 

so shall be deemed void. 

 

15.  Termination. If you fail to perform or observe any of your obligations under these Terms of Use, or 

if a receiver or trustee in bankruptcy is appointed, this License shall immediately terminate without 

prejudice to any other rights of MTS. Upon termination of your possession of the Equipment your 

License to use the Test Machine Software shall automatically terminate. Upon any termination, you shall 

immediately return to MTS, or destroy, as directed by MTS, all originals and all copies of the Test 

Machine Software, the Software and all other materials supplied to you by MTS under these Terms of 
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Use. These Terms of Use take precedence over any terms and conditions of any other agreement between 

MTS and you regarding the Software. The provisions contained in these Terms of Use that protect the 

interests of MTS in the Software and confidential information shall survive the termination of this 

License. 

 

16.  Upgrades. The Software may download upgrades, modifications, patches and the like to your 

equipment in order to improve, enhance and further develop the software. You hereby consent to all such 

downloads and shall use any and all upgrades, modifications, patches and the like supplied to the 

Software only in accordance with these Terms of Use, and these Terms of Use apply to such upgrades, 

modifications, patches and the like to the same extent as they apply to the Software. 

 

17.  Maintenance.  MTS shall use best efforts to maintain the Site, the machines or software associated 

with the Site, and the services found at the Site unless specified in a separate agreement. However, MTS 

has the sole and absolute authority to determine and change providers providing the Site without any 

notice to you.  MTS makes no guarantees as to the speed of transferring data or the data capacity of the 

Site, the machines and software associated with the Site, and the services found at the Site.  MTS reserves 

the absolute right to determine how the Site, the machines and software associated with the Site, and the 

services found at the Site will be accessed by you.  You agree that MTS has the right to control and 

modify the physical location of any equipment necessary to maintain the Site and the services found at the 

Site.  MTS is not required to provide any notice to you having to do with the maintenance or down time 

of the Site, the machines and software associated with the Site, and the services found at the Site.  MTS 

reserves the right to periodically update the Site, the machines and software associated with the Site, and 

the services found at the Site.  Updating may include changing the code necessary to access and run the 

Site and the services found at the Site. You agree that you will contact only MTS, and not any of MTS’ 

service providers, with respect to anything having to do with the Site, the machines or software associated 

with the Site, and the services found at the Site.  You agree not to access or contact any facility which 

manages the Site without the express written consent of MTS.  

 

18.  Support Services. MTS may provide you with support services related to the Software in accordance 

with the terms of a separate agreement. The provision and use of support services for Test Machine 

Software is governed by MTS policies and programs described in the Test Machine Software user manual 

and in MTS’ documentation. Any supplemental software code installed on your computer as part of the 

support services will be and remain the sole property of MTS. MTS may remove any such supplemental 

code at any time in its sole discretion. With respect to any technical information you provide to MTS as 

part of the support services, MTS may use such information for its business purposes, including for 

product updates and development. 

 

19.  U.S. Government Restricted Rights. If the Software is acquired directly or indirectly on behalf of 

the U.S. government, the U.S. government is granted only the rights specified in these Terms of Use. Use, 

duplication, or disclosure by the U.S. government is subject to restrictions as set forth in FAR, 48 CFR 

52.227-19. 

 

20.  Disclaimer of Warranties. YOU EXPRESSLY ACKNOWLEDGE AND AGREE THAT USE OF 

THE SOFTWARE, THE SITE, THE MACHINES OR SOFTWARE ASSOCIATED WITH THE SITE, 

AND THE SERVICES FOUND AT THE SITE IS AT YOUR SOLE RISK AND THAT THE ENTIRE 

RISK AS TO SATISFACTORY QUALITY, PERFORMANCE, ACCURACY AND EFFORT IS WITH 

YOU TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW. THE SOFTWARE IS 

PROVIDED “AS IS”, WITH ALL FAULTS AND WITHOUT FURTHER WARRANTY OF ANY 

KIND, AND MTS HEREBY DISCLAIMS ALL WARRANTIES AND CONDITIONS WITH RESPECT 

TO THE SOFTWARE, EITHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING, BUT NOT 
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LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, OF SATISFACTORY 

QUALITY, OF FITNESS FOR A PARTICULAR PURPOSE, AND OF ACCURACY. 

 

21.  Limitation of Liability. TO THE EXTENT NOT PROHIBITED BY LAW, IN NO EVENT SHALL 

MTS BE LIABLE FOR PERSONAL INJURY, OR ANY INCIDENTAL, SPECIAL, INDIRECT OR 

CONSEQUENTIAL DAMAGES WHATSOEVER, INCLUDING, WITHOUT LIMITATION, 

DAMAGES FOR LOST PROFITS, LOSS OF YOUR DATA, EXPOSURE OF YOUR DATA OR 

OTHER INFORMATION OF YOURS TO THIRD PARTIES, BUSINESS INTERRUPTION OR ANY 

OTHER COMMERCIAL DAMAGES OR LOSSES ARISING OUT OF OR RELATED TO YOUR 

USE, PRIOR USE OR INABILITY TO USE THE SOFTWARE, HOWEVER CAUSED, 

REGARDLESS OF THE THEORY OF LIABILITY (CONTRACT, TORT OR OTHERWISE) AND 

EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. MTS’ MAXIMUM 

AGGREGATE LIABILITY IN CONNECTION WITH ANY AND ALL CAUSES OF ACTION OR 

OTHER MATTERS OF ANY KIND ARISING OUT OF THIS AGREEMENT IS LIMITED TO THE 

AMOUNT ACTUALLY PAID BY YOU FOR THE SOFTWARE. 

 

22.  Export Control. You will not disclose, export, re-export, or divert the Software, any system 

incorporating such Software, or the data sent or received by the Software, to any country or person to 

whom such disclosure, export, re-export or diversion is restricted by U.S. law unless all necessary and 

appropriate authorization has been obtained from the U.S. government. This provision will survive 

termination of these Terms of Use.  The Site, the machines and software associated with the Site, and the 

services found at the Site are subject to the export laws, restrictions, regulations and administrative acts of 

the United States Department of Commerce, Department of Treasury Office of Foreign Assets Control 

(“OFAC”), State Department, and other United States authorities (collectively, “U.S. Export Laws”).  

Users shall not export or re-export, or allow the export or re-export of, the services, or data associated 

with execution of the services found at the Site in violation of any U.S. Export Laws.  None of the 

services, or data associated with execution of the services found at the Site may be downloaded or 

otherwise exported or re-exported (i) into (or to a national or resident of) any country with which the 

United States has embargoed trade; or (ii) to anyone on the U.S. Treasury Department's list of Specially 

Designated Nationals or the U.S. Commerce Department's Denied Persons List, or any other denied 

parties lists under U.S. Export Laws.  By using the Site, the machines and software associated with the 

Site, and the services found at the Site, you agree to the foregoing and represent and warrant that you are 

not a national or resident of, located in, or under the control of, any restricted country; and you are not on 

any denied parties list; and you agree to comply with all U.S. Export Laws (including “anti-boycott”, 

“deemed export” and “deemed re-export” regulations).  If you access the Site, the machines and software 

associated with the Site, or the services found at the Site from other countries or jurisdictions, you do so 

on your own initiative and you are responsible for compliance with the local laws of that jurisdiction, if 

and to the extent those local laws are applicable and do not conflict with U.S. Export Laws.  If such laws 

conflict with U.S. Export Laws, you shall not access the Site, the machines and software associated with 

the Site, or the services found at the Site.  The obligations under this section shall survive any termination 

or expiration of these Terms of Use or your use of the Site, the machines or software associated with the 

Site, or the services found at the Site. 

 

23.  Compliance with and Governing Law. Both parties agree to comply with all applicable laws and 

regulations. These Terms of Use shall be governed by the laws of the state or country of the MTS entity 

signing the order for the Equipment with which the Software is used in conjunction with, except that its 

conflict of law rules shall not apply. 

 

24.  Use of Data.  MTS acknowledges that data used or generated by the Test Machine Software in 

connection with testing a test specimen (“Test Result Data”) and transmitted to or from the Site belongs 
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to you. However, by these Terms of Use, you expressly grant MTS the perpetual right and ability to use 

all data transmitted to or from the Site, the machines or software associated with the Site, and all data or 

other information, except for Test Result Data, used in connection with or provided to you by the services 

found at the Site for purposes of testing, enhancing or making improvements to the Site, the machines and 

software associated with the Site, and the services found at the Site, and for purposes of ascertaining the 

performance of any hardware or MTS software associated with the Equipment, or any hardware or 

software providing the data, and suggesting products or services that may be beneficial to you.  Under no 

circumstances, is MTS obligated to ensure that any of your data or other information related to you is 

removed, or is to be removed, from the machines of the Site, other machines owned by or under the 

control of MTS, or machines of third parties.  

 

 

25.  Security. You agree not to circumvent, disable or otherwise interfere with the security-related 

features of the Site, the machines or software associated with the Site, and the services found at the Site or 

enforce limitations on the use of the Site, the machines or software associated with the Site, and the 

services found at the Site.  MTS makes no guarantees as to the security of the Site, the machines or 

software associated with the Site, and the services found at the Site. You will not decompile, reverse 

engineer, modify, adapt, translate, prepare derivative works, disassemble or otherwise attempt to discover 

the source code of the Software or of the software of the Site, or distribute copies of the Software or of the 

software of the Site to others, except and only to the extent that such activity is expressly permitted by 

applicable law notwithstanding this limitation; nor will you allow others to do the aforementioned. 

 

26.  Enforceability. If any term of the Agreement is held unenforceable, the unenforceable term shall be 

construed as nearly as possible to reflect the original intent of the parties and the remaining terms shall 

remain in effect. 

 

 


